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OPIl NI ON

This appeal is made pursuant to section 19059 of
the Revenue and Taxation Code from the action of the Franchise
Tax Board in denying the claimof J, Bryant and MaryAnn Kasey
for refund of personal income tax in the amount of $845,66
for the year 1966,

The question for decision is whether certain royalty
paynents were constructively received and thereby represented
I ncone when tendered to appellants in 1964 and 1965.

. In 1950 J. Bryant Kasey discovered certain rare-earth
deposits near Mountain Pass, San Bernardino County, California.
In 1951, for $15,000, appellants and Dr. J. A PaSkan, who then
al so had a one-third ownership interest, granted Ml ybdenum Inec..
an option to purchase these nineral clains. Later that year
Mol ybdenum exerci sed the option by paying the vendors an
addi tional $135,000 and by agreeing to pay certain designated
royalties fromthe anticipated net profitsS to be derived from
the mneral rights. Dr. Paskan ultimately sold his royalty.
interest to M %/bdenum and is no longer concerned with a
controversy that devel oped concerning the contract.

M ning operations commenced in 1952, and that year
royalty payments or advances were made by Mlybdenum pursuant
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to the contract terms. SubsequentIP/, however, a dispute arose
between the contracting parties. [In 1953 certain_court actions
were initiated and at the time this appeal was filed appellants
and Molybdenum were still litigating the controversy.

o Desplte written demands by appellants for payment.
in 1953, Molybdenum refused to tender any further royalty
payments until 1960, Appellants refused these 1960 payments
on the basis that the corporation had previously committed a
total breach of the contract.

More royalty payments were tendered to appellants
through the mail In 1964 and 1965. Inasmuch as appellants were
nonresidents, the state personal income tax was withheld by

- Molybdenum and forwarded to respondent pursuant to regulations
18805-18810 of title 18 of the California Administrative Code.
Appellants again refused to accept the tendered checks, appar-
ently believing that their position in the litigation might be
jeopardized. In 1966 appellants accepted a portion or all of
the preV|ou|§/IIy refused payments, treating them as rent due
because of Molybdenum3¥ possession of the mining claims.

Respondent taxed the payments tendered to appellants
by Molybdenum in 1964 and 1965 aS income constructively received
in those years. It applied the tax withheld and forwarded by
that corporation as a credit against the taxes respondent
imposed for the years 1964 and 1965. A refund was made to
appellants to the extent the amounts withheld by Molybdenum
for those years exceeded the tax found due by respondent for
1964 and 1965.

Appellants, cash basis taxpayers, reported a self-
assessed tax of $225.18 for 1966 and regarded the amounts
withheld by Molybdenum for 1964 and 1965 as overpayments of
their tax for 1966. Respondent, for the reasons indicated,
refused to consider the amounts as taxes paid for.1966.
Respondent also made certain other adjustments which were not
contested. It concedes, however, that a penalty of $111.06
for delinquent filing of the 1965 tax was inappropriately
levied, and to that extent agrees that a refund should be made..
Accordingly, except as modified by the uncontested adgustments,
appellants seek a refund of the amounts withheld and forwarded
by6Monbdenum which have been treated as payments of 1964 and
1965 tax.

) A cash basis ta_xgayer_ is ordinarily taxed_on his

income in_the year in which it is received. {(Rev. & Tax. Code,
17571.) Both California and the federal government, however,
ollow the doctrine of constructive receipt with respect to

cash basis taxpayers. This doctrine. is explained in respondent 's
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regbations (Cal. Adnin. Code, tit. 18, reg. 17571(b), subd,
(1?) as follows:

I ncone al though not actually reduced to

a taxpayer's possession is constructively
received by himin the taxable year durin
which it is credited to his account or se
apart. for himso that he may draw upon it
at any tinme. However, incore is not con-
structively received if the taxpayer%

control of its receiptissubject to sub-
stantial limtations or restrictions...

Appel l ants assert they had a rl%ht nottoregard t

payments tendered as incone for 1964 and 1965 because they d
not want to acknow edge that the.1951 contract was still 1n
effect and thereby possibly jeopardize the final outcone of
certain litigation. They maintain that this board s decision
in the Appeals of W L. and Ann Appleford, Cal. St. Bd. of
Equal ., “SEpT. 15, 1958, should resolve 1 Ne present matter in

. their favor. However, while that case involved an oil and gas

' operating agreement in which the constructive receipt doctrine
was held inapplicable, there the operator nerely furnished
monthly statements to the taxpayer and clearly manifested an
intent"to retain and not turn the royalties over to the tax-
payer pending settlenment of certain [itigation

he
id

Wth respect to this appeal, however, it is clear
that the paynents were placed at_aPpeIIants' di sposal_ wi t hout
restriction’or limtation. In WIliam Parris, 20 B.T. A 320,
a taxpayer- refused to sign a particurar written formcalled a
"division order." Signing it would have enabled himto receive
certain royalties to whichhe was presently entitled under an
oil and gas |ease. The taxpayer had brought an action to have
the lease set aside, alleging msrepresentation and failure to
pay rental. He refused to0 sign the order until the litigation
was settled, an event which did not occur until after the tax-
able year. He maintained that if he had accepted the royalties
earlier he mght have prejudiced his position in the litigation.
The court concluded the real issue was not whether he would
have been prejudiced, but whether there were funds standing
avai | abl e and subject to the taxPayerﬂs, demand. The court “con-
cluded that the amount was constructively received and pointed
out that even if he were unsuccessful in the |litigation he
still would have owned the royalty interest which produced
the incone, except a portion which he had subse(?uently aSS|§ned.

. The parris case has frequently been cited and fol | owed. (See
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for exanple, Alexander Zolotof'f, 41 B.T.A 991, and Nat han
and Betty Ruth Fogle, T.C. Memo,, June 27, 1956.) under the
above autnority, we nmust conclude that the paynents were
constructively received in 1964 and 1965 either as royalties
?ursuant to the contract or as amounts due from Ml ybdenum
or holding onto and benefiting fromthe mning claims.

. Gt et Gune  gmee

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED,
Pursuant to section 19060 of the Revenue and Taxation Code,
hat the action of the Franchise Tax Board in denying the
Claimof J, Bryant and MaryAnn Kasey for refund of personal
income tax in’the anount of 845,66 for the gear 1966 be
nmodified to the extent of the concessions nade by respondent
concer ni ngr $111,06, In all other respects the action of the
Franchise Tax Board is sustained.

Done at Sacranento, California, this 26th day of
February, 1969, by the State Board of Equalization.
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